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DETAILED ACTION 

Response to Amendment 

1 . The amendments to the claims, in the submission dated 1/27/09, are 
acknowledged and accepted. 

Response to Arguments 

2. Applicant's arguments with respect to claims 82-84, 93, 1 03, 1 04, 1 1 0, 1 1 5, 1 1 7- 
1 20, 1 23-1 24 have been considered but are moot in view of the new ground(s) of 
rejection. 

Specification 

3. Applicant is reminded of the proper language and format for an abstract of the 
disclosure. 

The abstract should be in narrative form and generally limited to a single 
paragraph on a separate sheet within the range of 50 to 150 words. It is important that 
the abstract not exceed 150 words in length since the space provided for the abstract 
on the computer tape used by the printer is limited. The form and legal phraseology 
often used in patent claims, such as "means" and "said," should be avoided. The 
abstract should describe the disclosure sufficiently to assist readers in deciding whether 
there is a need for consulting the full patent text for details. 

The language should be clear and concise and should not repeat information 
given in the title. It should avoid using phrases which can be implied, such as, "The 
disclosure concerns," "The disclosure defined by this invention," "The disclosure 
describes," etc. 

4. The abstract of the disclosure is objected to because of the use of the phrase 
"consisting of." Correction is required. See MPEP § 608.01(b). 

Double Patenting 

5. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
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obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, All 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

6. Claims 82, 83, 93, 1 1 0, and 117-120 are provisionally rejected on the ground of 
nonstatutory obviousness-type double patenting as being unpatentable over claims 1, 3, 
4, 10, 11, 13, 28, and 35-38 of copending Application No. 12/200068. Although the 
conflicting claims are not identical, they are not patentably distinct from each other. 

Consider claim 82, the Fiolka et al. ('068) application discloses an optical 
element, comprising: a polarization-modulating optical element comprising an optically 
active crystal having an optical axis, the polarization-modulating optical element having 
a thickness profile that, as measured in the direction of the optical axis, is variable, 
wherein the polarization-modulating optical element is configured to transform an 
entering light bundle with a first linear polarization distribution into an exiting light bundle 
with a second linear polarization distribution different from the first linear polarization 
distribution, and the second linear polarization distribution is an approximately tangential 
polarization distribution, and wherein the polarization-modulating optical element 
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comprises at least two planar-parallel portions of different thicknesses or different 
optical effective thickness [see claims 1, 3, 4 and 10]. 

Consider claim 83, the Fiolka et al. ('068) application discloses an optical 
element wherein: when a first linearly polarized light ray passes through the optical 
element, a plane of oscillation of the first linearly polarized light ray is rotated by a first 
angle; and when a second linearly polarized light ray passes through the optical 
element, a plane of oscillation of the second linearly polarized light ray is rotated by a 
second angle different from the first angle [see claim 13]. 

Consider claim 93, the Fiolka et al. ('068) application discloses an optical 
element wherein the at least two planar-parallel portions are configured as rectangular 
raster elements [see claim 11]. 

Consider claim 110, the Fiolka et al. ('068) application discloses an optical 
arrangement, comprising: a polarization-modulating optical element; and a second 
polarization-modulating optical element arranged so that, when light passes through the 
optical arrangement, the light can pass through the first and second polarization- 
modulating elements [see claim 28]. 

Consider claim 117, the Fiolka et al. ('068) application discloses a system, 
comprising: an illumination system; a projection objective, and an optical element in the 
illumination system, wherein the system is a microlithography optical system [see claim 
35]. 

Consider claim 118, the Fiolka et al. ('068) application discloses a system, 
comprising: an illumination system; a projection objective, and an optical element in the 
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illumination system, wherein the system is a microlithography optical system [see claim 
36]. 

Consider claim 119, the Fiolka et al. ('068) application discloses a system further 
comprising: a substrate; and an immersion medium with a refractive index different from 
air is between the substrate and an optical element nearest to the substrate [see claim 
37]. 

Consider claim 120, the Fiolka et al. ('068) application discloses a method, 
comprising manufacturing a micro-structured semiconductor component using a system 
in accordance with claim 117 [see claim 38]. 

7. This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

Allowable Subject Matter 

8. Claims 84, 103, 104, and 1 15 are objected to as being dependent upon a 
rejected base claim, but would be allowable if rewritten in independent form including all 
of the limitations of the base claim and any intervening claims. 

9. Claims 1 23 and 1 24 are allowed. 

Claim 123 is allowable over the prior art of record for at least the reason that 
even though the prior art discloses an optical element, comprising: a polarization- 
modulating optical element comprising an optically active crystal having an optical axis, 
the polarization modulating optical element having a thickness profile that, as measured 
in the first direction of the optical axis, is variable, a first group of substantially planar- 
parallel portions; wherein the polarization-modulating optical element is configured to 
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transform an entering light bundle with a first linear polarization distribution into an 
exiting light bundle with a second linear polarization distribution different from the first 
linear polarization distribution, and the second linear polarization distribution is an 
approximately tangential polarization distribution, wherein linearly polarized light passes 
through the optical element, a plane of oscillation of the linearly polarized light is rotated 
by a first angle [31 of rotation by the first portions, however the prior art fails to teach or 
reasonably suggest a second group of substantially planar-parallel portions, wherein 
when linearly polarized light passes through the optical element, a plane of oscillation of 
the linearly polarized light is rotated by a second angle (32 by the second group of 
substantially planar-parallel portions, and (31 and (32 are approximately conforming to 
the expression |(32-(31 |=(2n+1 )*90°, with n representing an integer having a value that is 
greater than or equal to zero. Claim 1 24 is dependent on claim 1 23 and is allowable for 
at least the same reasons claim 123 is allowable. 

Conclusion 

10. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Marie (4,175,830) discloses a wave mode converter. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JADE R. CALLAWAY whose telephone number is 
(571)272-8199. The examiner can normally be reached on Monday to Friday 7:00 am - 
4:30 pm est. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Stephone B. Allen can be reached on 571-272-2434. The fax phone 
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number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

JRC 

/JADE R. CALLAWAY/ 
Examiner, Art Unit 2872 

/Arnel C. Lavarias/ 
Primary Examiner, Art Unit 2872 



